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IN  THE  CASE  OF 


r 


HEJVRY  OWEM,  1 ESQUIRE, 


A  JUSTICE  OF  THE  PEACE  OF  PHILADELPHIA  COUNTY. 


READ  IN'  THE  HOUSE  OE  REPRESENTATIVES, 

MARCH  1,  1833. 

♦ 

Mr.  Lewis,  from  the  committee  on  the  judiciary  system*  to 
whom  was  referred  the  communication  of  the  Secretary  of  the 
Commonwealth,  transmitting  the  testimony  taken  on  a  com¬ 
plaint  against  Henry  O’Neal,  a  justice  of  the  peace  of  the  county 
of  Philadelphia,  made  the  following  report,  viz: 

The  10th  section  of  the  5th  article  of  the  constitution  of  this 
commonwealth,  after  conferring  upon  the  Governor  the  power 
of  appointing  justices  of  the  peace,  declares  that  they  shall  be 
commissioned  during  good  behaviour;  but  may  be  removed,  on. 
conviction  of  misbehaviour  in  office,  or  of  any  infamous  crime, 
or  on  the  address  of  both  houses  of  the  legislature.  On  the  14th 
January,  1804,  an  act  of  the  legislature  was  passed,  prescribing 
the  mode  of  preferring  complaints  for  the  removal  of  justices  of 
the  peace,  and  the  manner  of  taking  testimony  before  a  judge, 
to  be  by  him  transmitted  to  the  Secretary  of  the  Commonwealth, 
to  be  laid  before  the  legislature.  In  pursuance  of  this  act  of  as¬ 
sembly,  thetestimony  was  taken  on  the  complaint  against  Hen¬ 
ry  O’Neal,  (the  complainants  and  the  justice  being  respectively 
represented  by  counsel  at  the  taking  of  the  same  )  After  open¬ 
ing  and  examining  the  testimony,  it  was  ascertained  that  the 
justice  desired  to  be  heard  by  his  counsel  before  the  committee. 
'With  this  request  the  committee  cheerfully  complied,  and  the 
counsel  for  tne  justice  was  heard,  no  one  appearing  for  the  com¬ 
plainants. 

The  complaint  sets  forth,  that  the  said  Henry  O’Neal  has  been 
at  various  times  guilty  of  mal-practice  and  misdemeanor  in  of¬ 
fice,  and  is  utterly  ignorant  and  incompetent;  and  specifies, 
among  ether  things, 

“That  upon  a  complaint  made  to  him  of  an  assault  and  batte- 
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?y  upon  Owen  Owens,  committed  jointly  by  Charles  Jobbs, 
Jesse  Rutherford  and  another,  he  issued  separate  warrants  of 
arrest  against  each  of  the  said  defendants,  with  separate  pro¬ 
ceedings,  and  made  out  three  bills  of  costs,  the  whole  amount 
of  which  he  received  from  each  of  the  defendants,  in  manifest 
violation  of  his  duty.”  It  appears  by  the  evidence  of  Jesse  S. 
Rutherford,  Charles  Jobbs,  John  Hobbs,  and  Thomas  Shoema¬ 
ker,  the  constable,  that  Rutherford,  Jobbs  and  Hobbs,  were 
brought  before  Justice  O’Neal  together,  on  a  charge  of  assault 
and  battery  upon  Owen  Owens;  that  two  witnesses  were  exam¬ 
ined;  that  C.  B.  F.  O’Neal,  a  son  of  Justice  O’Neal,  acted  as  at¬ 
torney  for  the  complainant;  and,  according  to  the  testimony  of 
Rutherford  and  Jobbs,  “acted  as  attorney  and  justice  both;” 
that  through  the  agency  of  the  said  C.  B.  F.  O’Neal,  an  agree¬ 
ment  was  entered  into  in  writing,  and  signed  by  all  the  parties, 
for  the  settlement  of  the  complaint,  upon  the  terms  of  defend¬ 
ants  $6  38  costs,  and  8 10  as  an  attorney  fee  to  the  justice’s  son, 
amounting,  in  all,  to  the  sum  of  $1G  38,  exclusive  of  wit¬ 
nesses  fees.  The  sum  of  86  38  costs  for  constable  and  jus¬ 
tice,  is  made  up  by  charging  separate  bills  of  co^s  against 
each  of  the  defendants;  and  in  justification  of  this,  it  is  alleged 
that  separate  warrants  and  proceedings  were  had  against  each. 
According  to  the  testimony  of  Rutherford  and  Jobbs,  only  one 
warrant  was  issued  against  the  whole  three;  Hobbs  seems  to  be 
of  the  same  opinion.  The  constable,  Shoemaker,  who  has  recei¬ 
ved  three  sets  of  fees,  says  that  there  were  three  warrants  and 
three  commitments.  In  this  conflict  of  testimony,  the  justice’s 
docket,  or  the  warrants  themselves,  would  have  been  material, 
but  they  have  not  been  produced,  although  called  for  by  the 
councel  for  the  complainants  during  the  examination  before  the 
judge,  and  subsequently  by  the  committee.  It  is  true,  that  it  is 
stated  in  behaif  of  justice  O’Neal,  that  his  docket  was  stolen 
immediately  after  the  commencement  of  the  present  complaint 
against  him,  and  that  it  is  out  of  his  power  to  produce  it.  The 
warrants  and  commitments  would  be  quite  as  satisfactory  as  the 
docket  itself,  in  determining  whether  the  justice  actually  ren¬ 
dered  separate  services  in  separate  proceedings  against  these 
defendants,  or  merely  charged  treble  fees  for  services  in  one 
proceeding.  But  these,  also,  are  said  to  have  been  stolen. 
Justice  O’Neal  has  had  able  counsel  to  conduct  his  defence,  and 
the  committee  feel  authorized  to  presume  that  he  has  been  ad¬ 
vised  of  the  competency  of  his  own  oath  to  prove  the  loss  of 
any  document  necessary  to  the  present  investigation,  and  of  the 
consequences  of  withholding  evidence  in  his  power  to  produce. 
The  committee  expressed  to  his  councel  during  the  investiga¬ 
tion  before  them,  a  desire  for  the  production  of  the  docket,  or 
some  satisfactory  proof  of  its  loss,  on  oath  of  the  justice  him¬ 
self,  or  some  other  person  cognizant  of  the  fact.  Since  this  re¬ 
quest  was  made,  time  and  opportunity  have  been  given  by 
means  of  a  resolution  of  this  House  to  furnish  the  evidence  de¬ 
sired.  But  no  such  evidence  of  the  loss  of  the  docket  or  war¬ 
rants  has  been  produced.  It  appears,  by  the  testimony,  that  a 
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transcript  of  these  proceedings  was  demanded  of  the  justice  by 
the  parties  interested,  accompanied  by  a  tender  of  the  fees  for 
making  it  out.  This  was  before  there  was  any  pretence  of  the 
loss  of  the  docket.  But  the  justice  withheld  the  transcript. 
His  answer  to  the  demand  was,  “I  see  what  you  are  at,  you  are 
a  white  livered  mon ,  I  see  your  liver’s  white.”  It  is  true 
that  the  act  of  Assembly,  requiring  a  justice  to  deliver  a  tran¬ 
script  upon  demand  and  tender  of  the  fees,  does  not  extend  to 
a  commitment,  or  binding  over  on  a  criminal  charge,  but  is 
confined  to  proceedings  in  civil  suits.  Still,  the  reply  and  the 
want  of  decorum  in  the  manner  of  it,  when  taken  in  connexion 
with  the  continued  withholding  of  the  docket,  and  ali  documen¬ 
tary  evidence  on  the  subject  is,  in  the  opinion  of  the  committee, 
the  foundation  of  a  just  inference,  that  the  justice  is  not  so  soli¬ 
citous  as  the  public  interest  requires  to  administer  justice  in 
such  a  manner  as  to  secure  the  public  confidence;  and  that  the 
docket  and  warrants  contain  evidence  unfavorable  to  the  inter¬ 
ests  of  justice  O’Neal,  and  are,  on  that  account,  withheld.  A 
justice  of  the  peace  may,  in  his  discretion,  issue  separate  war¬ 
rants  against  different  individuals  for  a  joint  offence,  and  would, 
in  that  case,  be  entitled  to  fees  for  ali  the  services  rendered. 
But  that  discretion  is  to  be  exercised  with  a  due  regard  to  the 
public  interest,  and,  in  case  of  an  investigation,  the  justice  should 
De  prepared  to  assign  some  satisfactory  reason  for  the  proceed¬ 
ing.  If  the  motive  appeared  to  be  a  good  one,  the  Legislature 
would  be  liberal  in  extending  to  the  magistrate  the  most  libe¬ 
ral  and  ample  protection.  But,  in  the  present  case,  the  justice 
has  not  had  sufficient  respect  for  the  favorable  judgment  of  his 
country  to  offer  a  single  reason  in  justification  of  his  conduct  in 
this  particular.  There  is  nothing  to  show  that  such  a  procee¬ 
ding  was  necessary.  It  is  difficult  to  imagine  any  reason  for 
such  an  accumulation  of  costs.  Even  admitting  that  the  pub¬ 
lic  interest  might  require  the  issuing  of  separate  warrants  for 
each  defendant,  still,  after  all  were  brought  before  the  justice 
together,  and  examined  together,  it  is  very  difficult  to  conceive 
of  any  reason  which  could  requre  the  swearing  of  the  same  wit¬ 
ness  three  several  times;  his  entering  into  three  different  re¬ 
cognizances,  and  the  issuing  of  three  commitments  for  the  same 
defendants.  On  an  attentive  examination  of  the  evidence  in 
reference  to  this  charge,  it  is  impossible  to  avoid  seeing  that 
the  justice  either  charged  three  sets  of  fees  where  he  had  only 
rendered  one  set  of  services;  or,  what  is  equally,  if  not  more 
unjustifiable,  that  separate  proceedings  were  improperly  and 
oppressively  instituted  for  the  mere  purpose  of  private  gain  by 
tne  accumulation  of  costs. 

But  this  is  not  the  only  charge  of  the  kind  against  Justice 
O’Neal.  It  is  alleged  that  on  or  about  the  16th  of  March  last, 
he  issued  separate  warrants  on  a  complaint  of  Francis  Mul- 
holland,  against  Jesse  Flitcraft,  and  ten  or  more  others,  and 
charged  and  received  separate  fees.  Four  warrants  for  the 
commitments  of  the  eleven  defendants  are  produced  in  sup¬ 
port  of  this  charge,  and  it  appears  by  the  testimony  of  James 
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D.  Pratt,  that  the  complaint  was  joint,  the  alleged  offence 
joint,  and  that  the  costs  were  multiplied  by  means  of  separate 
writs  and  proceedings,  until  they  amounted  to  the  sum  of  $22, 
which  the  justice  demanded  as  the  costs,  exclusive  of  the  com- 
mitments .  It  appears  that  these  commitments  were  made  out, 
after  James  D.  Pratt  had  been  accepted  as  bail  by  the  justice, 
who  declined  to  take  the  bail  at  that  time  ;  but  desired  him  to 
call  again  for  the  purpose.  It  also  appears  by  the  evidence  of 
James  D.  Pratt,  whose  testimony  is  not  contradicted,  that  the 
magistrate,  and  Constantine  his  son,  declared  before  the  hearing 
of  the  case ,  that  they  would  have  the  defendants  in  prison  be¬ 
fore  12  o’clock  that  night.  The  defendants  were  charged  with 
an  assault  and  battery  of  no  very  alarming  character,  and  the 
committee  cannot  imagine  any  cause  requiring  the  justice,  in 
the  exercise  of  his  discretion,  to  proceed  separately  against 
each.  They  are  constrained  reluctantly  to  infer,  that  this 
transaction  is  of  a  character  with  the  one  already  spoken  of, 
and  evinces  a  greater  desire  on  the  part  of  the  magistrate  to 
make  gain  of  his  office,  than  for  the  promotion  of  public  jus¬ 
tice. 

It  is  alleged  in  another  specification,  that  the  justice  asked 
and  obtained  from  Thomas  Jackson,  a  defendant  in  a  prosecu¬ 
tion  for  fornication,  the  sum  of  five  dollars,  for  favouring  the 
said  Thomas  in  that  proceeding,  then  pending  before  the  jus¬ 
tice.  This  charge  is  sworn  to  by  Thomas  Jackson,  a  man  of 
colour.  After  testifying  to  an  agreement  made  by  the  justice 
before  the  hearing,  to  make  James  Jackson  the  prosecutor,  pay 
the  costs,  if  Thomas  would  secure  the  justice  five  dollars,  Tho¬ 
mas  Jackson,  the  witness,  complains  that  the  justice,  instead 
of  fulfilling  his  engagement  fairly,  according  to  the  understand¬ 
ing  between  them,  allowed  James  Jackson  to  deduct  it  out  of 
money  which  he  was  indebted  to  Thomas  James  Jackson, 
and  his  wife  Eliza,  also  people  of  colour,  testify  that  the  jus¬ 
tice  paid  three  dollars  of  the  fine  to  them  as  a  compensation 
for  the  injury  complained  of,  on  a  settlement  of  the  case,  re¬ 
taining  two  dollars  in  addition  to  62<f  cents  paid  by  com¬ 
plainant  at  the  issuing  of  the  warrant,  for  the  costs.  If  Tho¬ 
mas  Jackson  is  credited,  the  justice  is  guilty  of  a  corrupt  pro¬ 
stitution  of  his  official  station,  to  the  purposes  of  gain.  Whe 
ther  he  be  believed  or  not,  still  it  appears  by  all  the  testimony 
on  the  subject,  that  the  justice  obtained  $2  625  cents  in  a  way 
which  both  consider  unjust,  and  contrary  to  the  agreement. 
It  is  difficult  to  understand  from  the  evidence,  in  the  absence 
of  the  docket,  how  the  justice’s  and  constable’s  fees  could 
amount  to  so  much  as  the  sum  retained  by  the  justice.  Whe¬ 
ther  the  justice  actually  sold  his  judgment  to  the  black  man 
for  the  price  of  five  dollars,  or  not,  the  committee  have  no  he¬ 
sitation  in  expressing  their  opinion,  from  the  evidence,  that 
Justice  O’Neal  has,  on  this  occasion,  evinced  his  accustomed 
propensity  to  make  gain  of  his  office,  by  the  charge  of  exhor- 
bitant  fees. 

The  justice  is  charged  with  administering  the  marriage  ce- 


5 


remony  between  two  persons,  one  of  whom  lie  knew  at  the 
time  to  be  a  married  man.  As  few  men  do  wrong;  without  a 
motive,  there  ought  to  be  some  inducement  existing,  before 
we  can  give  credence  to  such  a  charge :  the  one  supposed  to 
exist,  is,  the  desire  to  obtain  the  fees. 

It  appears,  by  the  testimony  of  Thomas  Helveston,  that  the 
witness  went  with  constable  Shoemaker,  to  arrest  a  man  of  co¬ 
lour  for  fornication  and  bastardy.  After  the  man  was  brought 
before  the  justice,  he  was  told  by  the  magistrate  that  he  could 
settle  it  by  marrying  the  woman.  The  man  consented,  and 
the  justice  was  about  to  perform  the  ceremony,  when  he  was 
informed  by  the  witness  that  it  was  likely  the  man  had  one 
wife  already,  as  the  witness  saw  a  black  woman  and  several 
children  in  the  house  where  he  was  arrested  the  night  before. 
The  justice  asked  the  prisoner  if  that  woman  was  his  wife? 
He  said  she  was.  He  nevertheless  married  them,  and  demand¬ 
ed  his  fees. 

According  to  the  testimony  of  George  Paxton,  the  name  of 
the  man  thus  married  was  Sam  :  he  lived  in  Southwark,  and 
Constantine,  the  son  of  the  justice,  was  to  go  down  to  South¬ 
wark  to  get  his  fees  :  but  Paxton  did  not  hear  any  thing  about 
the  man’s  having  another  wife,  although  near  enough  to  hear. 

The  general  rule  is,  that  where  one  witness  swears  positive¬ 
ly  to  a  fact,  he  is  to  be  credited,  although  other  persons,  pre¬ 
sent  at  the  same  time,  testify  that  they  did  not  see  or  hear  the 
occurrence.  When  the  established  propensity  of  the  justice 
to  make  money  by  his  office  is  considered,  in  connexion  with 
the  fact  that  the  justice’s  son  was  to  be  sent  all  the  way  from 
Frankfordito  Southwark  for  the  fees  payable  to  the  justice  for 
marrying  the- parties,  less  evidence  than  that  which  would  be 
required  under  more  favourable  circumstances,  is  sufficient  to 
produce  conviction  of  the  truth  of  this  charge,  If  true,  it  un 
doubtedly  deserves  reprobation. 

Another  charge  of  near  relationship  with  the  foregoing,  is 
that  of  issuing  an  execution  on  a  judgment  before  him,  after 
the  debt  and  costs  were  tendered. 

Thomas  Shoemaker,  the  constable  of  Frankford,  swears  that 
he  served  a  warrant,  issued  by  justice  O’Neal,  against  one 
George  Spear,  at  the  suit  of  one  Stevenson  ;  that  before  the 
hearing,  the  justice  told  Stevenson  not  to  make  his  demand  for 
damages  more  than  five  dollars,  to  prevent  an  appeal ;  that  af¬ 
ter  judgment  was  rendered  for  that  sum  and  costs,  the  defend¬ 
ant,  Spear,  asked  what  was  the  whole  amount  he  had  to  pay, 
and  was  told  by  the  justice  :  the  man  then  pulled  out  the  mo¬ 
ney,  held  it  in  his  hand,  and  offered  to  pay  it;  but  the  justice 
continued  writing  until  he  had  made  out  an  execution,  which 
was  handed  to  the  witness,  [a  constable,]  to  whom  the  defend 
ant  forthwith  paid  the  debt  and  costs,  with  the  addition  of  six¬ 
ty-eight  cents,  costs  occasioned  by  the  issuing  of  the  execution , 
after  the  defendant  had  offered  to  yay  the  judgment !  The  exe¬ 
cution  is  produced,  by  which  it  appears  that  the  rendition  of 
the  judgment,  the  issuing  of  the  execution,  and  the  payment 
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of  the  money  into  the  justice’s  hands,  all  occurred  on  the  26th 
March.  Stevenson,  the  plaintifT,  denies  being;  told  by  the  jus¬ 
tice  to  limit  his  demand  to  five  dollars,  and  was  not  present 
when  the  execution  was  issued,  and  the  tender  made. 

It  appears  that  the  defendant  in  the  suit  was  a  poor  man,  a 
mower,  who  made  his  living  by  day  labour.  This  course  of 
proceeding  ought  not  to  be  countenanced  by  the  Legislature: 
It  operates  oppressively  upon  that  class  of  community  least 
able  to  bear  the  exactions  of  the  extortioner.  It  is  evident 
that  the  justice  has,  in  this  instance,  as  in  others,  evinced  a 
much  greater  desire  to  make  gain  of  his  office,  than  to  admi¬ 
nister  justice  in  such  a  manner  as  to  command  the  confidence 
of  a  just  and  enlightened  people. 

The  next  charge  is,  that  the  justice  took  cognizance  of  a 
suit,  and  gave  judgment  in  favour  of  his  son,  Henry  O’Neal, 
jr.,  against  Warner  Webster.  According  to  the  testimony  of 
Webster,  the  latter  had  signed  the  petition  for  an  investigation 
into  justice  O’Neal’s  conduct.  Henry,  the  son  of  the  justice, 
had  a  claim  against  Webster,  and  without  asking  him  for  the 
money,  brought  a  suit  before  his  father,  and  obtained  judgment 
for  two  dollars  debt  and  eighty-eight  cents  costs. 

A  father  has  no  right  to  take  cognizance  of  a  suit  in  favour 
of  his  son.  He  cannot  be  supposed  indifferent  in  such  a  case. 
His  proceedings  in  a  cause  where  one  of  the  parties  stands  in 
a  near  relation  to  him,  must,  necessarily,  create  suspicion,  and 
tend  to  destroy  confidence  in  his  decision,  and  thus  impair  his 
usefulness  as  a  public  officer.  It  is  perfectly  immaterial  whe¬ 
ther  the  magistrate  has  acted  right  or  wrong  in  rendering  his 
judgment:  He  ought  not  to  act  at  all  in  such  a  case.  But 
when  the  time  and  circumstances  of  this  case  are  considered, 
the  committee  can  see  nothing  to  extenuate — much  to  aggra¬ 
vate.  It  betrays  such  an  ignorance  of  what  is  due  to  official 
character  and  public  feeling,  as  to  make  him  an  unsafe  agent 
in  administering  justice. 

It  appears  by  the  evidence  in  support  of  another  charge, 
that  the  justice  has  been  in  the  habit  of  permitting  the  parties 
to  settle  criminal  offences,  felonies  as  well  as  misdemeanors, 
before  the  recognizances  or  proceedings  on  the  examination 
are  returned  to  court.  In  these  cases,  it.  appears  to  have  been 
a  common  practice  to  demand  fees  for  the  Attorney  General, 
and,  in  some  cases,  to  charge  double  fees  where  two  or  more 
defendants  are  arrested  on  the  same  charge.  In  some  cases  it 
seems  that  he  has  paid  over  fees  to  the  prosecuting  officer,  and 
obtained  his  receipt,  together  wTith  his  consent,  for  the  justice 
to  enter  a  nolli  prosequi ,  if  in  his  opinion  the  circumstances  were 
such  as  to  justify  it.  This  proceeding  is  said  to  have  the  me¬ 
rit  of  being  sanctioned  by  a  practice  of  some  standing,  in  the 
county  of  Philadelphia,  with  the  assent  of  the  officer^  who  at 
successive  periods  were  the  legal  representatives  of  the  com¬ 
monwealth.  On  this  account,  it  is  contended  by  the  counsel 
for  Justice  O’Neal,  that  the  latter  should  not  be  held  answera¬ 
ble  for  his  conduct  in  this  particular;  and,  if  the  practice  be  as 


alleged,  there  is  force  in  the  argument.  Be  that  as  it  mav,  the 
committee  think  it  a  fit  occasion  to  say,  that  this  practice  is  lia¬ 
ble  to  great  abuse;  that  the  Attorney  General  is  not  entitled  to 
i my  fees  on  proceedings  remaining  before  the  justice  and  set¬ 
tled  there;  that  a  justice  has  no  right  by  law,  to  allow  the  par¬ 
ties  to  settle  before  him  any  other  cases  than  those  of  assault 
and  battery  named  in  the  act ;  that  having  no  right  by  law,  he 
cannot  derive  any  right  from  any  other  source,  to  exercise  that 
control  over  criminal  prosecutions  which  the  law  has  confided 
to  the  judgment  and  discretion  of  the  prosecuting  officer  for 
the  commonwealth. 

A  mass  of  testimony  has  been  examined,  relative  fo  the  cha¬ 
racter  and  competency  of  Justice  O’Neal  as  a  magistrate.  Isaac 
Whitlock,  Isaac  Shalicross,  a  justice  of the^peace,  ThomasShoe- 
maker,  constable,  Samuel  W.  Pickering,  a  physician,  Robert 
Glenn,  James  Churchman,  William  Lancaster,  Thomas  Roser, 
James  D.  Pratt,  Thomas  Helveston,  Warren  Webster,  George 
M.  Dallas,  Peter  Cartor  and  Henry  Folkrod,  witnesses,  called 
on  behalf  of  complainants,  testify  fully  in  support  of  these 
charges.  Mr.  Dallas  states  that,  in  his  opinion,  Justice  O’Neal 
is  not  intellectually  competent;  all  the  others  swear  that  his 
character,  as  a  justice  of  the  peace,  is  bad,  and  Isaac  Whitlock, 
late  a  burgess  of  the  borough  of  Frankford,  where  Justice  O’Neal 
resides,  states,  that  “his  character  is  universally  bad,  his  office 
a  nuisance;  that  his  mode  of  conducting  business  appears  to  be 
altogether  upon  a  money  making  plan,  and  entirely  oppressive 
to  the  poorer  class.”  To  the  point  of  good  character  as  a  jus¬ 
tice,  the  respondent  examined  Henry  R.  Shark,  Daniel  Thomas, 
Samuel  Swope,  John  Barndollar,  John  Durns,  Patrick  Mundy, 
Hugh  M’Cafferty,  Joseph  Thomas,  Hugh  Carroll,  James  Stew¬ 
art,  Charles  A.  Snyder,  Philip  Murphy,  Peter  Burkins  and 
Charles  Stewart.  Of  these  last  named,  some  do  not  speak  di¬ 
rectly  to  the  question  of  general  character,  but  merely  state 
their  own  opinions  of  the  man;  others  appear  to  have  had  but 
very  limited  means  of  having  correct  information  upon  the  sub¬ 
ject.  Six  admit  that,  although  his  character  was,  in  their  opin¬ 
ion,  good  before  the  circulation  of  the  petition  against  him,  still 
it  is  now  bad;  and  Joseph  Thomas,  auctioneer  of  Frankford, 
and  one  of  those  six,  says,  that  as  to  the  character  of  Henry 
O’Neal,  as  a  justice  of  the  peace,  there  is  a  large  majority 
against  him. 

There  are  other  charges  which  the  committee  have  not  sup¬ 
posed  it  necessary  to  notice. 

It  was  alleged  by  the  counsel  of  Justice  O’Neal,  that  many  of 
the  charges  referred  to  amount  to  a  misdemeanor  in  office,  if 
true,  and  that  on  that  account  they  were  not  the  proper  subjects 
for  the  action  of  the  Legislature,  but  that  the  justice  ought  to  be 
proceeded  against  by  indictment.  The  committee  can  perceive 
no  propriety  in  sanctioning  a  principle  which  will  close  one  of 
the  doors  of  removal,  which  has  been  in  their  opinion,  wisely 
left  open  by  the  framers  of  the  constitution.  That  instrument 
provides  that  justices  may  be  removed,  either  by  conviction  of 
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misbehaviour  in  office,  or  of  any  infamous  crime,  or  on  the  ad¬ 
dress  of  both  houses  of  the  Legislature.  Both  modes  of  proceed¬ 
ing  are  open,  the  first  is  confined  to  cases  of  misbehaviour  in 
office,  and  of  infamous  crime;  the  last  not  only  embraces  the 
same  class  of  cases,  but  all  others,  and  is  limited  only  by  the 
discretion  of  the  Legislature.  If  a  magistrate  has  been  tried 
and  acquitted  on  a  charge  of  a  crime,  or  misdemeanor  in  office, 
it  is  still  in  the  power  of  the  legislature  to  look  beyond  the  re¬ 
cord  of  acquittal  and  if  they  believe  him  guilty,  a  false  verdict 
in  his  favor  or  one  obtained  by  mistake,  cannot  save  his  office, 
although  it  may  be  conclusive  so  far  as  to  save  his  person  from 
punishment.  On  the  other  hand  it  is  not  necessary  that  the 
Legislature  should  believe  the  officer  guilty  of  either  one  of¬ 
fence  or  the  other,  to  justify  a  removal.  It  is  enough  that  in 
their  opinion  the  interests  of  the  community  require  a  change. 
If  an  officer  be  intellectually  incompetent;  if,  from  intempe¬ 
rate  habits,  or  from  age  or  infirmity  of  body  or  mind  he  nas 
become  unable  to  discharge  the  duties  of  the  office,  to  the  sa- 
sisfaction  of  the  community,  he  ought  to  retire  to  the  walks 
of  private  life,  and  leave  the  station  to  be  filled  by  one  better 
able  to  discharge  its  duties.  If,  on  the  other  hand,  he  is  be¬ 
lieved  to  be  competent,  but  from  a  love  of  gain,  a  want  of  tem¬ 
per  and  decorum,  or  any  other  cause,  he  discharges  the  duties 
of  the  office  in  such  a  manner  as  to  excite  general  and  exten¬ 
sive  doubts  of  the  purity  of  his  motives,  and  great  discontent 
among  the  people,  it  is  ample  cause  of  removal. 

In  a  government  founded  upon  public  opinion,  an  officer  can 
have  no  right  to  retain  his  station,  after  he  shall  have  ceased  to 
give  public  satisfaction.  Retaining  such  individuals  in  public 
stations,  after  their  conduct  has  excited  great  and  general  dis¬ 
satisfaction,  tends,  more  than  any  thing  else,  to  bring  into  dis¬ 
repute  the  administration  of  justice — to  destroy  public  confi¬ 
dence  in  our  happy  form  of  government,  and  to  endanger  the 
permanency  of  our  free  institutions.  It  is  to  the  difficulties 
heretofore  experienced  by  the  people,  in  their  endeavours  to 
remove  from  office  those  who  have  ceased  to  give  public  sa¬ 
tisfaction,  that  the  committee  ascribe,  in  a  great  'measure  the 
numerous  applications  for  an  amendment  of  the  constitution. 
Under  these  views  of  the  subject,  the  committee  have  not 
thought  it  expedient  to  pronounce  Justice  O’Neal  guilty  of 
any  specific  offence — they  prefer  leaving  him  to  answer  for 
his  crimes  and  misdemeanors,  if  guilty,  to  the  laws  of  his  coun¬ 
try,  and  if  convicted,  to  suffer  the  punishment  due  to  his  of¬ 
fence.  It  is  sufficient  for  them  on  the  present  occasion,  to  say, 
that,  on  a  careful  examination  of  the  evidence  taken  on. the 
complaint  against  Henry  O’Neal,  the  committee  are  unani¬ 
mously  of  opinion,  that  the  public  interest  requires  his  remo¬ 
val  from  office.  They  therefore  offer  the  following  resolution  : 

Resolved,  That  a  committee  be  appointed  to  draft  an  address 
for  the  removal  of  Henry  O’Neal,  from  the  office  of  justice  of 
the  peace  of  the  county  of  Philadelphia. 

Qff0 The  report  was  adopted  ;  Yeas  91 ;  Nays  2, 


